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THE APPELLATE COURT LAWYER.* 



This Committee has in past reports ventured to comment on the 
common methods of drafting statutes, the style of law-writing now in 
vogue, and the modern fashions of law-reporting; nor has it shrunk 
from penetrating into the conference room and suggesting the proper 
mode of preparing judicial opinions. While it cannot contend that 
its crusade against the imperfections found in statutes, text-books, 
reports and opinions has as yet caused reform, it is safe to say that the 
discussion thereby elicited has arrested the attention of the profession, 
and it is believed that eventual good will result. 

This paper will appeal more directly to our own craft. It would 
seem that the proper sequel to our last report, which was devoted to 
law-reporting and opinion-drafting, would be a treatment of the influ- 
ence of our own profession upon official reports and judicial opinions, 
and hence we shall discuss to-day a few of the functions of the lawyer 
in appellate courts, including the preparation of a case for appeal, and 
its proper presentation. 

As the paper is addressed not to law-students but to lawyers, it is 
not intended to be exhaustive or to cover the minutiae of taking and 
maturing appeals. It will be limited to some parts of the general 
subject which affect especially the form of the report and the character 
of the opinion. 

The bar is largely responsible for the proper decision of a case and 
its shape when officially promulgated. A record well arranged, an 
oral argument to the point, and a brief discussing the pivotal issues 
regardless of unimportant episodes, leave no excuse for a court which 
publishes a crude or careless opinion. On the other hand, a record 
in which the vital question is buried under a mass of unnecessary 
assignments of error, and an oral or printed argument which tries in 
the restricted time allowed by appellate court rules to discuss all these 
assignments, tend only to confuse the court and divert attention from 
the real issue. We should consider first of all that an appellate court 
differs from the trial court in the fact that it knows nothing of the case 
when the argument commences, and has no opportunity to know or 
learn anything about it during the hearing, except from the counsel 
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engaged. And we should remember also that the case we are present- 
ing is not the only one they are to hear, but merely one of a long 
docket which they must dispose of in a limited term. Hence the 
duties of appellate court counsel are more delicate and more responsible 
than those of any others. They are expected to do work which in 
courts of original jurisdiction devolves upon the judge a lone. They 
are expected to- put the judges in possession of facts which is appellate 
judges can acquire in no other way — at least for the purposes of the 
argument. They are expected to pick out the issues which the trial 
judge during the progress of a trial can winnow out for himself. And 
they are expected to act not only as collators of the facts, but as di- 
gesters of the law. From a fairly constructed brief the appellate 
judge who has attended to the oral argument and carefully read over 
the record ought to be able to prepare his opinion. And the counsel 
who so far suppresses his ardor of advocacy as to eschew extreme posi- 
tions and bitter recrimination, and makes his discussion of the facts 
as temperate as justice to his client will permit, and his views of the 
law so conservative that the authorities which he cites go beyond his 
position instead of falling short of it, will soon win the confidence of 
the court, and find that his unsupported opinion will carry weight in 
questions where precedents are few or contradictory. 

Our first suggestion relates to the very inception of the appeal, as it 
has to do with the preparation of the record. 

During the progress of a long trial we usually take numerous excep- 
tions. Most of these are either to rulings on questions of evidence, or 
on the correctness of instructions. The latter in modern practice are 
specially numerous. Reported cases often show where each side has 
offered a score of instructions, which when given are incomprehensible 
to the average juryman. We believe this is bad policy even in the 
lower court, and that the older a lawyer grows, the fewer instructions 
he offers. The occasion is rare indeed where two or three pointed in- 
structions, expressing in clear non-technical terms the propositions on 
which reliance is had, will not cover the case. And in preparing the 
record for appeal, the same applies with greater force. It is better 
to abandon all exceptions to evidence where the merits of the excep- 
tion are nicely balanced, all objections to instructions that are not 
clearly well founded, and go up on a few clear-cut propositions em- 
bodying the strongest points on which we rely. This not only abridges 
the record, which under the influence of stenography is hard enough 
to keep within decent bounds in any event, but enables counsel to dis- 
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cuss the issues in the time allotted by rule. As long as courts insist 
on limiting our eloquence to two hours a side, it will be impracticable 
to discuss a large number of assignments. The time devoted to the 
weak ones is that much taken from the strong ones. The strength of 
a chain is measured by its weakest link, and so a good, cause may be 
injured by weak points; for the revulsion of the judicial mind caused 
by dissent from an unsound proposition may prejudice a sound one. 
The weak are far more apt to drag down the strong than the strong to 
lift up the weak. Hence it is better for the counsel, better for the 
court and better for the cause to present only the essential points and 
disregard all others. What is intended as a make-weight too often 
becomes a handicap. 

The first opportunity of presenting the cause to the court is by means 
of the oral argument, and a proper use of this opportunity is of the 
last importance. Here the advantage of having only a few carefully 
selected assignments is at once apparent. The main office of the oral 
argument is to put the court in complete possession of the issues which 
divide the litigants. It is addressed to judges having no previous 
knowledge of the case, and unless the case is very simple it cannot in 
the nature of things discuss thoroughly the points involved. This 
must necessarily be left to the brief, whose length is limited by no 
rule except the rule of convenience. In other words, the oral argu- 
ment in an appellate court corresponds more nearly to the opening 
statement in a jury case than to the arguments 

It is submitted with all deference that this feature is often ignored 
by our brethren of the bar. Too many plunge at once in medias res, 
merely repeating the argumentative portions of their briefs; and 
quietly assume that the judges who five minutes before have had their 
minds upon different lines of thought, are as familiar with the record 
as the speakers. 

The true policy is to give the court a thorough knowledge of the 
material facte. Every effort should be directed to this end, and it is 
usually necessary only to state the legal propositions which apply to 
these facts, citing as few authorities as possible and referring to the 
brief for the full discussion of the law. Nothing causes so much loss 
of time as the attempt to read from numerous books. The search for 
the book amid a pile of others, the finding of the case and of the exact 
place in the case, are all time wasted. Where the books are numerous, 
this is greatly multiplied. On a recent occasion in an appellate court 
the writer saw a gentleman of the bar seated at a large table which 
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was completely covered by several rows of books, while under it and 
around him were at least as many more. He could hardly have picked 
up each one of these books, found the place and put it back in the 
time allowed, even if he had not read a line. It is a maxim of the 
law of evidence that witnesses "ponderantur non numerantur." Some 
counsel think that legal questions are settled in the same way — rather 
by weight of volley than accuracy of aim. 

Judges cannot expect elaborate discussions in the oral argument. 
They have a right to expect that lawyers will give them all the ma- 
terial facts and so connect the law with it as to show its relevancy. 
When this is done and a prima facie case made out on the facts and a 
presumption in favor of his legal position raised by the practitioner, 
he has a right to expect the court to refer to his brief for its more 
elaborate discussion. 

If these views are correct, another suggestion follows from them of 
necessity. It is, that as a general rule a case can best be argued in an 
appellate court by one counsel. When Napoleon was sent to command 
the Army of Italy, the Directory, rendered apprehensive on account 
of his youth, asked him if he did not wish an older general associated 
with him. He declined, saying that one bad general was better than 
two good ones. It may be good policy to multiply counsel in the trial 
court, allowing one to examine witnesses, one to argue instructions, 
and one or more to address the jury. But in an appellate court, 
which deals only with a printed record containing the pith of the case, 
if properly matured, the unity of purpose and policy represented by 
one trained mind is productive of the best results. On such a record, 
and before such an audience, but little allowance is made for proposi- 
tions advanced in the heat of advocacy; words must be carefully 
weighed. As no two minds, even of equal vigor and equal discrimi- 
nation, work alike, two counsel will inevitably either repeat each 
other, causing a waste of precious time, or diverge from each other, 
pursuing separate and perhaps inconsistent theories. Probably there 
is not a lawyer present who cannot recall instances where associates on 
the record turn out to be antagonists at the hearing. A single mind 
is almost certain to be more logical, more pointed and more adroit 
than the composite efforts of two minds. 

In earlier times the delay and expense of travelling were so great 
that nisi prius counsel rarely followed their cases to the appellate 
court. They left the conduct of the appeal to practitioners residing at 
the appellate places of session; and thus there grew up a body of 
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trained specialists familiar with the routine of appellate court practice. 
A reference to our older reports will show that most of the cases were 
argued by a small coterie; and any one who will take the trouble to 
read the meagre synopsis of their arguments and then the opinion of 
the court, will see how responsive the one is to the other. There were 
giants in those days, and yet their very names are unknown to their 
modern brethren. The thought is discouraging to those of us who 
look to the profession alone for enduring fame; yet the system was 
better than the present; for cases in the appellate courts are no longer 
argued by specialists. The best proof is that our older reports are of 
high authority outside their own jurisdiction; While our later reports, 
as shown in a previous paper, rank 31 in a list of 45. 

We must now say a word about the brief ; for in this the art of the 
advocate is put to the supreme test. The oral argument is of necessity 
evanescent. The next case may cause it to fade from the memory. 
But the brief is a constant mnemonic. It is an enduring record and 
abstract of the cause. It furnishes any member of the court who may 
side with us, the material with which to combat dissenters. In the 
conference room it is an ever ready advocate rising in constant protest 
against unsound adversary positions; and to it, when the first discussion 
has been forgotten and months have elapsed, the judge will turn to 
refresh his memory of the facts, and find the thread which will guide 
him through a labyrinth of irrelevant propositions to the ruling ques- 
tion of law. Here, then, our best efforts should be concentrated. 

In preparing a brief the most important consideration is the fact 
that as a rule a case on the bulky docket of an appellate court is not 
taken up for action until some time after its submission, and after an 
interval crowded with other arguments. Till then the brief lies un- 
read ; and its proper duty is to bring back to the mind of the court 
the vital issues and present them with all the power with which they 
are susceptible. Hence the first part of the brief should be a state- 
ment of the facts. "We believe the best practice here is to state not 
only the facts as claimed, but the contention of the adversary as well, 
so' as to let the court see at the outset the issues of fact which separate 
the litigants. In the argumentative part the adversary's position will 
of course be assailed; but nothing is gained in the stating part by 
looking only at our side. The other side is bound to come out, and 
we gain by bringing it out ourselves, in our own way. Hence the 
statement, designed to refresh the mind of the judges, should be the 
most carefully prepared portion of the brief. It should contain every- 
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thing relevant, and nothing irrelevant, so that when the judge has 
read it over he will know not only our side but the opposite side, and 
turn to the argumentative part with clearly defined issues in his mind. 

It is hardly practicable to offer any suggestions as to discussions of 
fact in briefs. They are so various that no general conclusion can be 
drawn, except one so obvious that every one present would feel offended 
at its being suggested, and yet more honored in the breach than the 
observance, viz., stick to the main facts and let side issues alone. 
Possibly all have not heard the old story of the lawyer who wished to 
select a clerk and did so by telling the candidates a story and noting 
their questions. He told them that a farmer was troubled with a 
squirrel that got into his barn and stole his corn. Seeing the squirrel 
go through a hole he shot at him; the shot set the barn on fire. 

"Did it burn ? " asked one. 

The lawyer went on: "The farmer seized a bucket of water and ran 
to put it out" — 

"Did he put it out? " asked another. 

The lawyer went on: "As he went in the door shut on him, and the 
hired girl came with another bucket ' ' — 

" Did they all burn up ?" asked another. 

But the lawyer turned to one fellow who so far had said nothing and 
asked him what he thought of it. 

"What I want to know," said he, "was what became of that 
squirrel?" 

He got the place. 

In the discussion of legal questions the modern brief is susceptible, 
in our judgment, of great improvement. It is influenced too much 
by the character of the modern text-book. It is no longer a discussion, 
but has become a mere digest. This is mainly due to the fact that 
the modern lawyer too often leaves the important work of selecting his 
authorities to his clerks, without careful supervision. To them all 
opinions that are in print are of equal weight, and a legal question is 
settled not by the reasoning, but by a kind of judicial voting. To 
their minds the brief which cites three cases to sustain its position 
must prevail over that which cites only two, no matter who wrote the 
three or who wrote the two. Hence modern briefs often degenerate 
into a competitive trial of burrowing, to be settled by the relative sizes 
of the dirt-piles heaped up. 

In exceptional cases, where precedents are violently iu conflict, this 
may be proper, but the occasions are rare indeed where it is the better 



1897.] THE APPELLATE COURT LAWYER. 361 

policy to cite more than one pointed authoritative precedent for each 
proposition. The goal to attain in a brief is to make it not a compi- 
lation of precedents, but a collection of leading cases. Here, too, we 
must remember that an appellate court has other causes than our own 
to consider. If we only cite a few leading cases of high authority we 
may be confident that the judges will read them. If we pad our brief 
with all cases bearing on the subject directly or indirectly, we may be 
sure that the court will not read them — and we cannot blame it for 
not doing so. If the judges should attempt to read all the decisions 
cited in all the briefs filed during one term, there would hardly be a 
book in the library which they would not handle. Of course we can- 
not expect this, and we are consulting not their convenience alone, but 
our interests as well, when we are governed in our selection of authori- 
ties by the rule of survival of the fittest. 

There is much difference among counsel as to the policy of making 
quotations from authorities in the briefs, some holding that a mere 
reference is best, others that the citation adds much force. As a rule 
we believe the best policy to be that a pointed extract from the 
strongest authority attracts the judicial mind and arouses the spirit of 
investigation which completes what is thus begun. The increase in 
the size of the brief is only apparent, and in presenting the legal points 
in the oral argument it places in our hands for rapid reference all the 
law we will need at that time, saving the necessity of importing an 
armful of books. 

Perhaps the most up-hill task of the appellate court practitioner is 
the endeavor to obtain a rehearing. Judges generally make up their 
minds pretty thoroughly while they are about it, and the hardest thing 
in the profession is to prepare a petition for a rehearing which will 
point out the supposed error without offending the amour propre of 
the judge. The leader of a forlorn hope in a military charge has an 
agreeable duty compared to it; and a petition for a rehearing is usually 
a benefit only to the printer. 

The appellate court practitioner is more nearly a companion to the 
judges than an advocate. He rises above the heat and dust of the 
trial court. No crowded audiences hang upon his words and overwhelm 
him with intoxicating plaudits as he emerges from the court room. 
No newspaper reporters lavish free advertisements upon him. No 
sensations rely on him for circulation. Unseen by the common crowd, 
unknown outside a small circle, unheard save by the judges in the 
quiet of an appellate court-room, his influence is yet more potent than 
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his brethren of the lower court. To him they turn to save for them 
the fruits of a niti prim triumph, to him they appeal to right any in- 
justice of the lower court. His arguments are ephemeral, his briefs 
go in a few years to the paper mill, his very name is forgotten, yet his 
impress is made forever upon his country's laws, his arguments have 
become the foundation stone on which the superstructure of justice is 
reared; like the granite which supports the everlasting hills, hidden 
though it be under a verdant sod and beds of flowers. 



